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Ethical Considerations in the
Dissolution of a Law Firm or a
Lawyer’s Departure from a Law
Firm

(Revised April 2025)
L Introduction and Scope

Many ethical issues arise in connection with the dissolution of a law firm or a
lawyer’s departure or withdrawal from a firm. Such issues often arise in the context of
determining who will represent particular clients following the break-up. The departing
lawyer and the responsible members of the firm with which the lawyer has been associated
have ethical obligations to clients on whose legal matters they worked. These ethical
obligations sometimes can be at odds with the business interests of the law firm or the
departing lawyer. In such circumstances, all involved lawyers must hold the obligations to
the client as paramount.

The Colorado Rules of Professional Conduct (Colo. RPC or Rules) impose
obligations and duties upon lawyers that apply when a law firm dissolves or a lawyer
departs a firm. The ethical considerations discussed in this opinion include: (1) the duty to
keep the client reasonably informed about the status of the legal matter and to explain a
matter to the extent reasonably necessary to permit the client to make informed decisions

regarding the representation, pursuant to Rule 1.4(a) and (b); (2) the duty to provide



competent representation to the client, pursuant to Rule 1.1; (3) avoiding neglect of client
matters because of a break-up, in violation of Rule 1.3; (4) taking appropriate steps upon
withdrawal from representation, in accordance with Rule 1.16(d); (5) ensuring that any
funds in which a client or a third party may claim an interest are maintained separate from
the lawyers’ own property, in accordance with Rule 1.15(a); (6) refraining from any
solicitation or efforts to retain clients that would violate the provisions of Rule 7.3; (7)
restrictions on a lawyer’s right to practice after leaving a firm that might violate Rule 5.6(a);
and (8) generally refraining from any conduct involving dishonesty, fraud, deceit or
misrepresentation, in violation of Rule 8.4(c).

The primary focus of this opinion is on the ethical obligations of lawyers to the
clients they represent at the time of the dissolution or the lawyer’s departure. The opinion
also touches upon the actions of lawyers toward each other in these circumstances. The
ethical obligations of the lawyers involved are the same whether the departing lawyer is a
partner/shareholder, an associate, or some other category of lawyer such as one designated
as of counsel. However, the opinion does not address the /egal obligations owed to clients,
or the legal duties arising from the relationship between and among the lawyers. It also
does not address circumstances in which lawyers who are not in the same firm represent,
as co-counsel, a common client.

This opinion substantially adopts and endorses Formal Opinion 99-414 (1999)
issued by the Standing Committee on Ethics and Professional Responsibility of the
American Bar Association (ABA Standing Committee).! The remainder of this opinion

focuses on application of the Colorado Rules to these circumstances and on issues that



warrant comment beyond that in ABA Formal Opinion 99-414. Reference is also made to
ABA Standing Committee Formal Opinion 19-489 (2019).

The Colorado Rules apply to lawyers as individuals and not to law firms as separate
entities. Any references to the duties and obligations of a law firm within this opinion are
references to the responsible members of the firm.

II.  Analysis

A. The Client’s Right to Choose Counsel

It 1s now uniformly recognized that the client-lawyer contract is terminable at will
by the client.? Rule 1.16(a)(3) codifies this principle.®* When a lawyer who has had primary
responsibility for a client matter withdraws from a law firm, the client’s power to choose
or replace the lawyer borders on the absolute.* Neither the firm nor any of its members
may claim a possessory interest in clients.’> In other words, clients do not belong to
lawyers.®

A lawyer or law firm may not, therefore, take action that impermissibly impairs a
client’s right to choose counsel. For example, a dispute between attorneys in a law firm
over a fee that is due or may come due should not impact the client’s right to freely choose
counsel.

Nevertheless, the client’s right to choose is subject to certain limitations. Generally,
a lawyer shall not represent a client, or where representation has commenced, shall
withdraw from the representation of a client, if the representation will result in violation of
the Rules of Professional Conduct or other law’ or if the lawyer’s physical or mental

condition materially impairs the lawyer’s ability to represent the client.® For example, the



departing lawyer may be the only lawyer in the firm with experience in a specialized area
of law applicable to a particular client matter. In such circumstances, the law firm from
which the lawyer is departing may be unable to continue the representation, except on a
limited basis.® On the other hand, the departing lawyer may lack the support and resources
necessary to handle a complex matter properly after leaving the firm. The departing lawyer
may also be prohibited from representing the client if he or she is associating with a firm
that would be precluded from representation due to a conflict of interest. In some situations,
the right of a client to select the lawyer may be limited under the provisions of an insurance
contract. !’

In any event, a client represented by a particular lawyer or law firm will have to
choose counsel again if the firm breaks up or the responsible lawyer departs from the firm
during the course of the representation. In order to make appropriate choices, the client
must have sufficient information.

B. Notice to Clients

In Colorado, a lawyer has a duty to keep a client reasonably informed about the
status of a matter!! and to explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.'> When a lawyer plans to
cease practice at a law firm, or when a law firm plans to terminate the lawyer’s association
with the firm, both the lawyer and the firm have responsibility for providing timely

notification to clients affected by the lawyer’s departure and providing such clients with

information sufficient to allow informed choice.



Not only are the remaining and departing lawyers permitted to contact clients about
an impending change in personnel, they are required to provide the client with at least
enough information to determine the future course of the representation.!® It is highly
preferable that any affected client be notified by a joint communication from the departing
lawyer and the firm and that the joint notice be transmitted sufficiently in advance of the
lawyer’s anticipated departure to allow the client to make decisions about who will
represent it and communicate that decision before the lawyer departs. An “affected client”
is one for whose active matters the departing lawyer currently is responsible or plays a
principal role in the current delivery of legal services.!* The joint and advance notice helps
ensure an orderly transition that will best protect the interests of the affected client.
Attached to this Opinion as Appendix B is a form of letter that, if given in a timely manner,
should satisfy the ethical requirements of notice to affected clients.

In some circumstances, timely, joint notice is not practicable or possible. If either
the departing lawyer or the firm fails or refuses to participate in providing timely and
appropriate joint notice, unilateral notice becomes necessary. When unilateral notice is
given, it should impartially and fairly provide the same type of information as would have
been included in the joint notice. !

There will be situations in which a departing lawyer will be unable to represent the
client, and the notice to the client would not present representation by the departing lawyer
as an option. For example, if the lawyer were to take a position with a government agency
or a private corporation or be subject to certain discipline, the departing lawyer likely

would be unable to represent the client. However, a difference of opinion between the firm



and the departing lawyer regarding the competence or ability of one or the other to
represent the client does not justify failure or refusal to extend to the client a choice in
representation. Similarly, actions by either firm or departing lawyer to limit the other’s
access to client matter information and materials or that fail fairly to present options to the
client are both unethical and unprofessional.

Consistent with Rule 7.1, both the departing lawyer and the firm may solicit
professional employment from clients or former clients of the firm. In doing so, however,
the departing lawyer should be mindful that such solicitation may give rise to a civil claim
for damages or other relief under the substantive law, especially while the departing lawyer
is still employed by or associated with the law firm.!® Pursuant to Rule 7.3, departing
lawyers may solicit professional employment through written or electronic
communications. Departing lawyers having a “family or prior professional relationship
with the prospective client” are not subject to the 30-day waiting period for soliciting
clients in personal injury or wrongful death matters as provided in Rule 7.3(d), and also
may solicit clients in person or by telephone without running afoul of Rule 7.3.!7 Prior to
departure, a departing lawyer may solicit business from “affected clients,” but there may
be tort or contractual liability to the firm for doing so. In this context, a firm client with
which the departing lawyer has a prior professional relationship solely by being employed
at or a member of the firm is not an “affected client”.

If a client or potential client inquires of the firm seeking to contact a lawyer who
has departed the firm, the firm must provide the lawyer’s new business address and

telephone number, if known. Failure to do so may be a violation of Rule 1.4 or may reflect



a lack of candor.!® However, after providing information as described above, the firm may
inquire whether the call is regarding a legal matter and, if so, may ask whether someone at
the firm may help instead. '’

C. Proper and Continuous Handling of Client Matters

Amid the turmoil of a firm break-up, attorneys should never forget that they have
clients and that they continue to owe those clients ethical and legal duties.?’ While an
affected client is choosing between the departing lawyer and the law firm, both have a duty
to ensure that the client’s matter is handled properly. A lawyer shall act with reasonable
diligence and promptness in representing a client, and shall not neglect a legal matter
entrusted to that lawyer.?! Unless the relationship between a lawyer and client is
terminated as provided in Rule 1.16, a lawyer should carry through to conclusion all
matters undertaken for a client.??

Absent a special agreement, the client employs the firm and not a particular lawyer,
and the firm has responsibility, along with the departing attorney, for the cases being
handled by the departing attorney.?> Therefore, subject to the contrary wishes of an
affected client, a law firm is obligated to continue to handle matters that had been handled
by a departing lawyer.?* The affected client, however, may continue to view the departing
lawyer as the client’s representative despite the lawyer’s withdrawal from the firm. The
attorney-client relationship is an ongoing relationship that gives rise to a continuing duty
to the affected client unless and until the client clearly understands, or reasonably should

understand, that the relationship is one on which he, she or it can no longer depend.?



D. Withdrawal by the Law Firm or Attorney as Counsel of Record

A lawyer’s departure from a law firm generally leads to withdrawal of either the
firm or the departing lawyer as counsel for one or more affected clients. In matters in
which a lawyer or firm has entered an appearance in a court proceeding, a formal motion
to withdraw or substitute counsel likely will be required.?® A departing lawyer who is
counsel of record before a court or agency must immediately notify the tribunal or agency
of the lawyer’s new contact information. Even after a client chooses by whom the client
will be represented, both firm and departing lawyer remain obligated to tribunal or agency
(to, for example, attend hearings or file pleadings) until a motion to withdraw is granted or
a substitution of counsel or notice of withdrawal is effective.

Rule 1.16(d) provides that upon termination of representation, a lawyer shall take
steps to the extent reasonably practicable to protect a client’s interests, such as giving
reasonable notice to the client, allowing time for employment of other counsel,
surrendering papers and property to which the client is entitled and refunding any advance
payment of fee that has not been earned.

When the law firm and the departing lawyer provide proper notice as discussed
above, the affected client’s matter is handled with diligence and competence during the
withdrawal and selection of counsel, and the client chooses to be represented by one or the
other (or chooses another lawyer or firm), the interests of the client will have been protected
to a large extent. However, client papers and property still can be an issue. In any client
matter, files generally are created while the departing lawyer is associated with the firm.

The proper handling of these client files is discussed below.



The affected client may have paid an advance retainer for representation in a
particular matter. Typically, such retainers are paid to the firm rather than an individual
lawyer. These funds must be held separate from the lawyers’ own property.?’ If the lawyer
or law firm holding the client funds is withdrawing from representation, and neither the
lawyer nor any third person claims any interest in the funds, the lawyer or firm holding the
funds must promptly pay the remaining trust balance to the client or otherwise apply the

t.28 If the departing lawyer will be

funds as directed by agreement with the clien
representing the affected client, the client funds held by the firm may, with the client’s
consent, be transferred to an appropriate trust account established by the departing lawyer.

In some circumstances neither the departing lawyer nor the law firm wants to
continue representing the affected client. In this situation, the obligations of the lawyers
are no different than in any other situation in which a lawyer wishes to withdraw from
representation. The departing lawyer and the firm must bear in mind the responsibilities
imposed under Rule 1.3 (diligent representation), Rule 1.4 (communication), and Rule 1.16
(termination of representation).

E. Client Files

With limited exceptions, the client is entitled to the client file.?® The departing
lawyer may remove client files only with the consent of the affected client. If the affected
client so requests, the firm must provide the files to the departing lawyer, subject to the
limitations discussed in CBA Formal Opinion 104. Pending receipt of instructions from

the client, both the departing lawyer and the law firm should have reasonable access to the

file in order to protect the interests of the client, which remains the paramount obligation



of both.3® Even if the client has requested that the file be transferred to the departing
lawyer, the file should not be removed without giving the firm notice and opportunity to
copy the file. Likewise, if the affected client requests that the firm continue the
representation, the departing lawyer should be given the opportunity to copy the file.3! The
contents of such client files remain confidential pursuant to the provisions of Rule 1.6.

In some circumstances, a client wishing to have a file transferred to the departing
lawyer may owe the firm for past services or for costs advanced on the client’s behalf. It
is this Committee’s view that such situations should be treated the same as any other in
which a client discharges a lawyer without fully satisfying his or her financial obligations
to the lawyer. The firm may, under certain limited circumstances, assert a retaining lien
against client property in its possession.3?

The law firm may possess client files in legal matters that are inactive or have been
closed. Both the departing lawyer and the firm should consider any ethical obligations they
may have with respect to such files insofar as they pertain to client matters for which the
departing lawyer was responsible or played a principal role.*3

F. Conflicts of Interest Arising Out of the Departing Lawyer’s New Alffiliation

The departing lawyer must also be aware of and avoid conflicts of interest that may
arise out of his or her affiliation with another law firm. While lawyers are associated in a
firm, none of them shall knowingly represent a client when any one of them practicing
alone would be prohibited from doing so by Rule 1.7, 1.8(c), 1.9 or 2.2.3* The rule of
imputed disqualification flows from the premise that a firm of lawyers is essentially one

lawyer for purposes of the rules governing loyalty to the client.*> Thus, when the departing
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lawyer brings clients to his or her new firm, they become the new firm’s clients. Likewise,
the new firm’s clients become the departing lawyer’s clients.

Because of the rules concerning imputed disqualification, the departing lawyer and
the new firm must perform thorough conflicts checks. This conflicts check should be
designed to determine whether the departing lawyer’s association with the new firm may
involve conflicts of interest based on consideration of the departing lawyer’s current and
former clients.®® The process of checking for conflicts of interest may, in some
circumstances, be undertaken prior to the departing lawyer’s affiliation with the new firm.3’

G. Restrictions on the Right to Practice

Rule 5.6(a) provides that a lawyer shall not participate in offering or making a
“partnership or employment agreement that restricts the right of a lawyer to practice after
termination of the relationship, except an agreement concerning benefits upon retirement
or as permitted by Rule 1.17 [regarding the sale of a law practice].” The comment to Rule
5.6 provides that such an agreement “not only limits the lawyer’s professional autonomy
but also limits the freedom of clients to choose a lawyer.”

In Colorado, an agreement prohibiting a departing lawyer from soliciting clients
after departure from a firm impermissibly impairs the client’s right to discharge and choose
counsel, and may lead to discipline for the offending attorney.*® Courts in many other
jurisdictions have refused to enforce agreements between lawyers and law firms that they
viewed as anti-competitive.>® While a departing lawyer must be mindful of the lawyer’s

fiduciary obligations to the firm and of the existing contractual relations between the firm
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and affected clients, the lawyer may not agree to, and the firm must not impose, conditions
that might inhibit a client’s right to choose counsel.

H. Duty of Candor

Regardless of the nature of the departure, a departing lawyer and firm each have a
duty to act with candor toward the other.®® Rule 8.4(c) states that, “it is professional
misconduct for a lawyer to ... (c) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation.” The duty of candor, as well as Rule 8.4(c), may be breached by a
lawyer who misrepresents the lawyer’s status or intentions to others at the firm, and vice
versa.

While a discussion of the legal, as opposed to ethical, duties of lawyers is beyond
the scope of this opinion, lawyers and firms contemplating a dissolution or departure
should give careful consideration to their respective legal duties, including potential
obligations based on their contractual, agency, or fiduciary relationships. A departing
lawyer should consider the consequences that may arise from contacting clients and
attempting to obtain consent to transfer matters to the departing lawyer in advance of
notifying the firm, or in denying to the firm the lawyer’s intention to depart. Firms likewise
should consider the consequences of similar actions prior to the contemplated departure of
a lawyer who is not yet aware of impending change.*' Such actions by a departing lawyer

or a firm may reflect a lack of candor.
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!' Before this opinion was amended in 2025, ABA Formal Op. 99-414 was attached to this
opinion as Appendix A. ABA Formal Op. 99-414 also was printed as an appendix to this
opinion, with the ABA’s permission, in the May 2007 issue of The Colorado Lawyer.

2 Charles W. Wolfram, Modern Legal Ethics, § 9.5.2, at 545 (1986). The Colorado Supreme
Court recognized the client’s right to terminate the attorney-client relationship as a matter of
public policy in Olsen Brown v. City of Englewood, 889 P.2d 673, 676 (Colo. 1995).

3 Rule 1.16(a)(3) provides that except when a lawyer is ordered to do so by a tribunal, a lawyer
shall not represent a client or, where representation has commenced, shall withdraw from the
representation of a client if the lawyer is discharged, subject to the approval of the tribunal where
applicable.

4 Robert W. Hillman, Hillman on Lawyer Mobility, (“Hillman”), Chapter 2, § 2.3.1 (2000
Supplement).

S1d.

® In expressing this view, the committee is aware that the Restatement of the Law Governing
Lawyers suggests that clients belong to the firm and not an individual lawyer. Rest. (3d) Law
Governing Lawyers, § 9(3), cmt. i. The Committee disagrees with any characterization of clients
as property.

7 Colo. RPC 1.16(a)(1).
8 Colo. RPC 1.16(a)(2).

® The comment to Colo. RPC 1.1 provides in pertinent part:
While the licensing of a lawyer is evidence that the lawyer has met the standards then
prevailing for admission to the bar, a lawyer generally should not accept employment in
any area of the law in which the lawyer is not qualified. However, a lawyer may accept
such employment if in good faith the lawyer expects to become qualified through study and
investigation, as long as such preparation would not result in unreasonable delay or
expense to clients. Proper preparation and representation may require the association by the
lawyer of professionals in other disciplines. A lawyer offered employment in a matter in
which the lawyer is not and does not expect to become so qualified should either decline
the employment or, with the consent of the client, accept the employment and associate
with a lawyer who is competent in the matter.

The comment further provides:
In an emergency a lawyer may give advice or assistance in a matter in which the lawyer
does not have the skill ordinarily required where referral to or consultation or association
with another lawyer would be impractical. Even in an emergency, however, assistance
should be limited to that reasonably necessary in the circumstances, for ill considered
action under emergency conditions can jeopardize the client’s interest.

13



10 See CBA Formal Op. 91, “Ethical Duties of Attorney Selected by Insurer to Represent
Insured” (Jan. 16, 1993).

1 Colo. RPC 1.4(a).
12 Colo. RPC 1.4(b).

13 Alexander R. Rothrock, Essays on Legal Ethics and Professional Conduct (“Rothrock”) §
A4.2.1, CLE in Colorado, Inc. (2005).

14 See ABA Formal Op. 99-414, Appendix A hereto, which provides a similar definition for the
term “current clients.” In determining whether or not the departure of a lawyer from a firm
triggers the requirement to notify a client on whose matter the lawyer has been working (that is,
whether the client is an “affected client”), the lawyer and the firm also should consider whether
the client reasonably would believe itself to be affected by the lawyer’s departure, for example,
where a lawyer is specifically named in an engagement letter as being expected to provide
services to the client. Even if a client is not an affected client, the departing lawyer may choose
to notify the client of his or her departure if such notification complies with Colo. RPC 7.3.
Restrictions purporting to prohibit such contact likely would violate the prohibition of Colo. RPC
5.6 on restrictions of the right of a lawyer to practice after termination of his or her relationship
with a firm.

15 Kentucky Bar Assn. Ethics Op., KBA E-424 (“KBA E-424"), n. 4 (2005).

16 See e.g., Jet Courier Serv., Inc. v. Mulei, 771 P.2d 486 (Colo. 1989), a case not involving
lawyers. The Court held that an employee's solicitations of customers and fellow employees to
compete with his employer constitutes a breach of the employee's duty of loyalty. In reaching
that conclusion the Court relied upon the commentary to § 393 of the Restatement (Second) of
Agency, which notes that "an employee is not 'entitled to solicit customers for [a] rival business
before the end of his employment."' Jet Courier, 771 P.2d at 493 (quoting Restatement (Second)
of Agencys§ 393 cmt. e). Hence, the court noted, it is important to distinguish between advising
current customers that the employee is leaving current employment, which does not violate the
duty of loyalty, and solicitation of those customers for a new competing business, which does.
Jet Courier, 771 P.2d at 493-94. See also Azar v .Ngo P.3d 446 (Colo. App. 2024) (limiting Jet
Courier’s holding that the law permitting an employee to prepare to compete with an employer
only protects the employee from liability in tort, but not from liability for contract claims).
However, given the departing attorney and firm’s ethical obligation noted above to provide the
client with sufficient information to make an informed decision about the future course of
representation, a departing attorney’s actions in providing truthful information about his/her
ability to continue such representation, is ethically permitted. See also additional cases cited in
ABA Formal Op. 99-44, Appendix A hereto, at n.16, 17.

17 The Committee concurs with the ABA view that a lawyer does not have a prior professional
relationship with a client sufficient to permit in-person or live telephone solicitation solely by
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having worked on a matter along with other lawyers in a way that afforded little or no direct
contact with the client. “Prior professional relationship” also may apply to the constituents of an
organizational client with whom the lawyer has had substantial contact, who in their individual
capacity never were clients of the firm or lawyer. See 2 G. Hazard & W. Hodes, The Law of
Lawyering, § 57.7,n. 4, p. 57-25 (3d ed. 2001).

18 Colo. RPC 8.4(c) provides that it is professional misconduct for a lawyer to engage in conduct
involving dishonesty, fraud, deceit or misrepresentation. To the extent such inquiries are handled
by nonlawyers employed or associated with the firm, partners or principals in the firm, or those
lawyers having direct supervisory authority over the non-lawyer, shall make reasonable efforts to
insure that the firm has in effect measures giving reasonable assurance that the non-lawyer’s
conduct will be compatible with the professional obligations of the lawyer, or shall make
reasonable efforts to insure that the person’s conduct is compatible with those professional
obligations. Colo. RPC 5.3(a) and (b).

1 Phila. Bar Assn./Pa. Bar Assn. Joint Ethics Op. 99-100 (April 1999).
20 Rothrock § A4.2.1.
21 Colo. RPC 1.3.

22 Comment, Colo. RPC 1.3. Even after the attorney-client relationship has terminated, the firm
and the departing lawyer have an obligation to avoid harming the client’s interests. For example,
where a client has terminated the client’s relationship with a firm, the firm nonetheless has the
obligation to make sure that communications coming to the client through the firm are promptly
communicated to the client. See Restatement (Third) The Law Governing Lawyers, § 33(2)(c).

23 ABA Comm. On Ethics and Professional Responsibility, Informal Op. 1428 (Feb. 16, 1979).
24 Wisconsin Ethics Op. E-97-2, State Bar of Wisconsin CLE Books (July 1998).

25 People v. Bennett, 810 P.2d 661, 664 (Colo. 1991) (quoting In re Weiner, 120 Ariz. 349, 352,
586 P.2d 194, 197 (1978)). In People v. Bennett, the Colorado Supreme Court held that whether
an attorney-client relationship exists turns on the reasonable, subjective view of the client, and an
important factor is whether the client believes that the relationship existed. “The attorney-client
relationship is an ongoing relationship giving rise to a continuing duty to the client until the
client understands, or reasonably should understand, that the relationship is no longer to be
depended on.” Id.

26 C.R.C.P. 121, §1-1(4), applicable to attorneys practicing in the district courts in Colorado,
seems to indicate that when an attorney enters an appearance as a member of a firm, it is the firm
as a whole that becomes counsel of record. Thus, if the departing lawyer will not be continuing
the representation after leaving the firm, a formal motion to withdraw may not be necessary if
the firm will continue representing the client. In contrast, the local rules of the United States
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District Court for the District of Colorado state that the law firm is not counsel of record. D.C.
Colo. L. R. 83-5(B). Thus, in a matter pending in certain federal courts, it may be necessary for
the departing lawyer to withdraw from representation and for a different lawyer with the firm,
who will take over responsibility for the case, to enter an appearance.

27 Colo. RPC 1.15(a).

28 See Colo. RPC 1.15(b). For proper handling of funds in a lawyer’s possession in which the
lawyer or another person claims an interest, see Colo. RPC 1.15(c).

29 See CBA Formal Op. 104, “Surrender of Papers to the Client Upon Termination of the
Representation,” (April 17, 1999).

39 ISBA Op. 95-02, n. 4; Utah Ethics Op. 132 (1993).

31 See KBA E-424 (recognizing that both the firm and the departing lawyer may have legitimate
interest in the content of a client file because, among other reasons, it would be essential in
defending a later malpractice action). See also, D.C. Bar Legal Ethics Comm. Op. 168 (1986)
(concluding that a firm may copy transferred files at its own expense).

32 See CBA Formal Op. 82, “Assertion of Attorney’s Retaining Lien on Client’s Papers,” (April
15, 1989; Addendum Issued 1995).

33 For general discussion regarding client files in closed legal matters, see Raymond P.
Micklewright, “Understanding File Retention: Developing an Ethical Policy and Plan-Part I,” 30
The Colorado Lawyer No. 10, p. 147 (October 2001); Raymond P. Micklewright,
“Understanding File Retention: Developing an Ethical Policy and Plan-Part I1,” 30 The Colorado
Lawyer No. 11, p. 77 (November 2001).

34 Colo. RPC 1.10(a).
35 Colo. RPC 1.10, Comment.

36 Even if the departing lawyer did not personally represent a particular client at the prior firm, a
conflict of interest can exist if the lawyer’s new firm represents a client in the same or a
substantially related matter, the interests of the prior firms’ client are materially adverse to those
of the new firm’s client, and the departing lawyer acquired information protected by Rule 1.6
that is material to the matter. Colo. RPC 1.9(b).

37 See Colo. RPC 1.6(b)(7) permitting a lawyer to reveal information relating to a the
representation of a client to the extent the lawyer reasonably believes necessary “to detect and
resolve conflicts of interest arising from the lawyer's change of employment or from changes in
the composition or ownership of a firm, but only if the revealed information is not protected by
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the attorney-client privilege and its revelation is not reasonably likely to otherwise materially
prejudice the client”.

38 In Johnson Fam. L., P.C. v. Bursek, 2024 CO 1, 9 9, the Colorado Supreme Court explained
Rule 5.6 is designed primarily to protect a client’s freedom to select counsel. It held an
employment or partnership agreement that either entirely prohibits a lawyer from continuing to
practice in competition with the lawyer’s former firm or imposes a substantial disincentive for
the departing lawyer to agree to continue representing a client in competition with the departing
lawyer’s former firm violates Rule 5.6. Id., 9 14. As a result, the Court held that the agreement
at issue was unenforceable as violative of public policy. /d., § 19. In People v. Wilson, 953 P.2d
1292, 1294 (Col0.1998), the Colorado Supreme Court issued a public censure against a lawyer
who attempted to enforce an employment agreement prohibiting departing lawyers from
soliciting clients and providing for forfeiture of all fees earned by departing lawyers through
such solicitation. T he court held that such conduct violated Colo. RPC 8.4(g), which prohibits
conduct in violation of accepted standards of legal ethics.

3% For a thorough discussion of agreements discouraging competition among lawyers, see
Hillman, § 2.3.4 (2004 Supplement).

40 This committee agrees with the Oregon Bar Association and the Oregon Supreme Court that a
lawyer has a duty of candor to her or his firm. Or. Bar Assn. Formal Op. No. 2005-70.
(“Regardless of contractual, fiduciary, or agency relationship between Lawyer and Firm A,
however, it is clear under Oregon RPC 8.4(3) that Lawyer may not misrepresent Lawyer’s status
or intentions to others at Firm A. See In re Smith, 315 Or. 260, 843 P.2d 449 (1992); In re
Murdock, 328 Or. 18, 968 P.2d 1270 (1998) (although not expressly written, implicit in
disciplinary rules and in duty of loyalty arising from lawyer’s contractual or agency relationship
with his or her law firm is a duty of candor toward that law firm)”).

4 See, e.g., Meehan, et al. v. Shaughnessy, 535 N.E.2d 1255 (Mass. 1998); Adler, Barish,
Daniels, Levin and Creskoff v. Epstein, 393 A.2d 1175 (Pa. 1978); In re Smith, supra; In re
Murdock, supra, atn. 7.
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AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND
PROFESSIONAL RESPONSIBILITY

Formal Opinion 99-414
Ethical Obligations When a Lawyer Changes Firms

© 1999 by the American Bar Association. Reprinted with permission.
September 8, 1999

A lawyer s ethical obligations upon withdrawal from one firm to join another derive from the concepts
that clients’interests must be protected and that each client has the right to choose the departing lawyer or the
firm, or another lawyer to represent him. The departing lawyer and the responsible members of her firm who re-
main must take reasonable measures to assure that the withdrawal is accomplished without material adverse ef-
fect on the interests of clients with active matters upon which the lawyer currently is working. The departing
lawyer and responsible members of the law firm who remain have an ethical obligation to assure that prompt
notice is given to clients on whose active matters she currently is working. The departing lawyer and responsible
members of the law firm who remain also have ethical obligations to protect client information, files, and other
client property. The departing lawyer is prohibited by ethical rules, and may be prohibited by other law, from
making in-person contact prior to her departure with clients with whom she has no family or client-lawyer rela-
tionship. After she has left the firm, she may contact any firm client by letter.

When a lawyer ceases to practice at a law firm, both the departing lawyer and the responsible members
of the firm who remain have ethical responsibilities to clients on whose active matters the lawyer currently is
working to assure, to the extent reasonably practicable, that their representation is not adversely affected by the
lawyer’s departure. In this Opinion, the Committee addresses obligations under the Model Rules of Professional
Conduct that a lawyer has when she leaves one law firm for another, including the following: (1) disclosing her
pending departure in a timely fashion to clients for whose active matters she currently is responsible or plays a
principal role in the current delivery of legal services (sometimes referred to in this Opinion as “current clients”);
(2) assuring that client matters to be transferred with the lawyer to her new law firm do not create conflicts of in-
terest in the new firm and can be competently managed there; (3) protecting client files and property and assur-
ing that, to the extent reasonably practicable, no client matters are adversely affected as a result of her withdraw-
al; (4) avoiding conduct involving dishonesty, fraud, deceit, or misrepresentation in connection with her planned
withdrawal; and (5) maintaining confidentiality and avoiding conflicts of interest in her new affiliation respect-
ing client matters remaining in the lawyer’s former firm.!

1. This Opinion addresses mainly the obligations of the departing lawyer. Nevertheless, the firm members
remaining, and especially those with supervisory responsibility, have an obligation under the Rules of Professional
Conduct, and may have obligations as well under other law, to assure to the extent reasonable practicable that the
withdrawal from the firm is accomplished without material adverse effect on any clients’ interests, especially clients
on whose active matters the departing lawyer currently is working. Cf. ABA Informal Opinion 1428 (1979), decided
under the former Model Code of Professional Responsibility, and California Bar Ethics Op. No. 1985-86, 1985 WL
57193 *2 (Cal.St.Bar.Comm.Prof.Resp. 1985), both of which place the responsibility of notifying clients upon the de-
parting lawyer and her firm. Among remaining firm members’ ethical obligations are to make reasonable efforts to en-
sure that there are in effect measures: (1) to keep clients informed pursuant to Rule 1.4(b) of the impending departure

4-408 (11/07)



Formal Opinions Opinion 116

The departing lawyer also must consider legal obligations other than ethics rules that apply to her con-
duct when changing firms, as well as her fiduciary duties owed the former firm. The law of agency, partnership,
property, contracts, and unfair competition impose obligations that are not addressed directly by the Model
Rules. These obligations may affect the permissible timing, recipients, and content of communications with
clients, and which files, documents, and other property the departing lawyer lawfully may copy or take with her
from the firm. Although the Committee does not advise upon issues of law beyond the Model Rules, we must
take account of other law in construing the Rules; so must the departing lawyer before determining an appropri-
ate course of action.

Notification to Current Clients Is Required

The impending departure of a lawyer who is responsible for the client’s representation or who plays a
principal role in the law firm’s delivery of legal services currently in a matter (i.e., the lawyer’s current clients), is
information that may affect the status of a client’s matter as contemplated by Rule 1.4.2 A lawyer who is depart-
ing one law firm for another has an ethical obligation, along with responsible members of the law firm who re-
main, to assure that those clients are informed that she is leaving the firm. This can be accomplished by the
lawyer herself, the responsible members of the firm, or the lawyer and those members jointly. Because a client
has the ultimate right to select counsel of his choice,? information that the lawyer is leaving and where she will
be practicing will assist the client in determining whether his legal work should remain with the law firm, be
transferred with the lawyer to her new firm, or be transferred elsewhere. Accordingly, informing the client of the
lawyer’s departure in a timely manner is critical to allowing the client to decide who will represent him.#

of a lawyer having substantial responsibility for the clients’ active matters; (2) to make clear to those clients and others
for whom the departing lawyer has worked and who inquire that the clients may choose to be represented by the de-
parting lawyer, the firm or neither (see RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS § 26
cmt. h (Proposed Official Draft 1998); (3) to assure that active matters on which the departing lawyer has been work-
ing continue to be managed by remaining lawyers with competence and diligence pursuant to Rules 1.1 and 1.3; and
(4) to assure that, upon the firm’s withdrawal from representation of any client, the firm takes reasonable steps to pro-
tect the client’s interests pursuant to Rule 1.16(d). See infra, n.4 and accompanying text. This Opinion does not ad-
dress the issue of a division of fees between the departing lawyer and her law firm.

2. Rule 1.4 (Communication) states:
(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly com-
ply with reasonable requests for information.
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make
informed decisions regarding the representation.
Comment [1] to Rule 1.4 provides that “the client should have sufficient information to participate intelligent-
ly in decisions concerning . . . the means by which they [the objectives of the representation] are to be pursued . . . .”

3. Rule 1.16 (Declining Or Terminating Representation) in paragraph (a)(3) states in pertinent part that a
lawyer ““shall withdraw from the representation of a client if . . . the lawyer is discharged.” See also Comment [4]; Re-
statement § 26 cmt h, supran.1.

4. State ethics opinions also have determined that, under the Model Rules, a departing lawyer has an ethical
duty to inform current clients that she is leaving the firm. See, e.g., District of Columbia Bar Legal Ethics Committee
Op. No. 273 (1997); State Bar of Michigan Std. Com. on Prof. and Jud. Ethics Op. No. RI-224, 1995 WL 68957
(Mich.Prof.Jud.Eth. 1995). See also Rule 1.16(d), infra n.8. The ABA Committee gave approval under the former Mod-
el Code of Professional Responsibility for a partner or associate who is leaving one firm for another to send an an-
nouncement soon after departure to those clients for whose active, open, and pending matters the lawyer had been di-
rectly responsible immediately before resignation. Informal Opinions 1457 (1980) and 1466 (1981). These opinions did
not, however, address the question whether the departing lawyer might send notices to any clients before resigning.
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Notification of Current Clients is Not Impermissible Solicitation

Because she has a present professional relationship with her current clients, a departing lawyer does not
violate Model Rule 7.3(a)’ by notifying those clients that she is leaving for a new affiliation. Under Rule 7.3(a),
the departing lawyer is, however, prohibited from making in-person contact with firm clients with whom she
does not have a prior professional or family relationship. A lawyer does not have a prior professional relationship
with a client sufficient to permit in-person or live telephone solicitation solely by having worked on a matter for
the client along with other lawyers in a way that afforded little or no direct contact with the client.6 The departing
lawyer nevertheless may contact the client through written or oral recorded communication pursuant to Rule
7.2(a), subject to the limitations in Rules 7.1, 7.3(b), and 7.3(c), at least after the lawyer has departed the firm and
joined the new firm.”

The Committee also is of the opinion that a departing lawyer must, under Rule 1.16(d),8 take steps to
the extent practicable to protect her current clients’ interests. Moreover, the responsible members of the former
firm must themselves comply with Rule 1.16(d) respecting all clients who select the departing lawyer to repre-
sent them, whether or not they are current clients of the departing lawyer.

Alawyer’s duty to inform her current clients of her impending departure is similar to a lawyer’s obliga-
tion to inform clients if the lawyer will be unavailable to provide legal services to them for an extended period

5. Model Rule 7.3(a) states:

A lawyer shall not by in-person or live telephone contact solicit professional employment from a
prospective client with whom the lawyer has no family or prior professional relationship when a sig-
nificant motive for the lawyer’s doing so is the lawyer’s pecuniary gain.

6. The rationale for the prohibition is that “there is a potential for abuse inherent in direct in-person or live
telephone contact by a lawyer with a prospective client known to be in need of legal services.” Rule 7.3, Comment [1].
The rationale for the exception is that “there is far less likelihood that a lawyer would engage in abusive practices
against an individual with whom the lawyer has a prior personal (sic) or professional relationship . . . .” Rule 7.3,
Comment [4]. The Committee views the exception under Rule 7.3(a) to permit in-person solicitation only of those cur-
rent clients of the firm with whom the lawyer personally has had sufficient professional conduct to afford the client an
opportunity to judge the professional qualifications of the lawyer and as not extending beyond the text of the Rule to
apply to firm clients with whom her relationship is solely personal and not professional. See, e.g., N.C. Bar Opinion
200, 1994 WL 899607 (N.C.St.Bar 1994) (lawyer after departure may contact clients of firm for whom he has been re-
sponsible); Arizona Comm. on Rules of Professional Conduct Op. No. 91-17 (June 10, 1991) (permissible before de-
parture to notify clients with whom he had a personal, professional relationship); Kentucky Bar Opinion E-317 (1987)
(permissible before departure to notify clients whom he personally represented of his impending departure).

7. Lawyers are permitted, subject to certain limitations, “to make known their services not only through rep-
utation but also through organized information campaigns. Rule 7.2, Comment [1]. Rule 7.2 permits not only general
advertising, but also targeted “written or recorded communication.”

8. Model Rule 1.16(d) states:

Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to
protect a client’s interests, such as giving reasonable notice to the client, allowing time for employ-
ment of other counsel, surrendering papers and property to which the client is entitled and refunding
any advance payment of fee that has not been earned. The lawyer may retain papers relating to the
client to the extent permitted by other law.

9. If a current client chooses to remain with the firm or to move with the departing lawyer to her new firm,
the lawyer(s) selected must continue the representation unless withdrawal is necessary under Rule 1.16(a) or permissi-
ble under Rule 1.16(b). In the Committee’s opinion, “other good cause for withdrawal” does not exist under Rule
1.16(b)(6) solely because the client’s matter is difficult or time consuming or has little chance of success, so long as no
other enumerated predicate for withdrawal exists.
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because of major surgery or an extended vacation.!0 In all of these situations, the clients have a right to know of
the impending absence so that they can make informed decisions about future representation, even though the
lawyer who temporarily will be unavailable is likely to believe that other lawyers in the firm are fully capable of
handling the clients’ matters during her absence.

The Initial Notice Must Fairly Describe the Client’s Alternatives

Any initial in-person or written notice informing clients of the departing lawyer’s new affiliation that is

sent before the lawyer’s resigning from the firm generally should conform to the following:

1) the notice should be limited to clients whose active matters the lawyer has direct professional respon-
sibility at the time of the notice (i.e., the current clients);

2) the departing lawyer should not urge the client to sever its relationship with the firm, but may indi-
cate the lawyer’s willingness and ability to continue her responsibility for the matters upon which she
currently is working;

3) the departing lawyer must make clear that the client has the ultimate right to decide who will com-
plete or continue the matters; and

4) the departing lawyer must not disparage the lawyer’s former firm.!!

The Departing Lawyer Should Provide Additional Information

In order to provide each current client with the information needed to make a choice of counsel, the de-
parting lawyer also may inform the client whether she will be able to continue the representation at her new law
firm.12 If the client requests further information about the departing lawyer’s new firm, the lawyer should pro-
vide whatever is reasonably necessary to assist the client in making an informed decision about future represen-

10. Cf. Passanante v. Yormack, 138 N.J.Super. 233, 238, 350 A. 2d 497, 500 (N.J. 1975), cert. denied, 704
N.J. 144,358 A.2d 199 (N.J. 1976) (lawyer has implicit obligation to inform clients of failure to act for whatever
cause to permit clients to engage another lawyer).

11. ABA Informal Opinion 1457 (1980) found consistent with the Model Code of Professional Responsibili-
ty the timing, content, and choice of recipients of a form letter announcement by a lawyer that he had resigned from a
law firm to become a member of another firm sent “soon after making the change to clients (and only those clients) for
whose active, open, and pending matters he was directly responsible as a member of the ABC law firm immediately
before his resignation.” The form letter stated that the client had a right to decide how and by whom the pending mat-
ters would be handled and did not urge the client to choose the departing lawyer over the firm. In ABA Informal Opin-
ion 1466 (1981), Opinion 1457 was extended to include associates, assuming the same fact pattern. The Committee
there noted it “does not determine or advise upon issues of law,” but then distinguished the facts presented to the Com-
mittee from the facts shown in Adler v. Epstein, 393 A.2d 1175 (Pa. 1978), cert. denied, 442 U.S. 907 (1979) (depart-
ing group of associates enjoined from actively soliciting clients of old firm as part of pre-departure efforts to borrow
money on the basis of the clients). Today we reject any implication of Informal Opinions 1457 or 1466 that the notices
to current clients and discussions as a matter of ethics must await departure from the firm.

12. The departing lawyer must ensure that her new firm would have no disqualifying conflict of interest in
representing the client in a matter under Rule 1.7, or other Rules, and has the competence to undertake the representa-
tion. In order to do so, she may need to disclose to the new firm certain limited information relating to this representa-
tion. When discussing an association with another firm, the departing lawyer also must be mindful of potentially dis-
qualifying conflicts of interest in her old firm if the new firm currently represents any client with interests adverse to a
client of the old firm. Should such a client be identified, the departing lawyer may need to be screened within the old
firm no later than the commencement of serious discussions with the new firm. See ABA Formal Opinion 96-400.
Lastly, the departing lawyer also might find that her work in her former firm would, upon her arrival at the new firm,
create a conflict of interest under Rule 1.9 with one of her new firm’s clients requiring the creation of a screen that,
subject to the affected clients’ consents in most jurisdictions, would avoid imputation of her individual conflict of in-
terest to her new firm under Model Rule 1.10(a).
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tation, including, for example, billing rates and a description of the resources available at the new firm to handle
the client matter.!3 The departing lawyer nevertheless must continue to make clear in these discussions that the
client has the right to choose whether the firm, the departing lawyer and her new firm, or some other lawyer will
continue the representation.

Joint Notification By the Lawyer and the Firm is Preferred

Far the better course to protect clients’ interests is for the departing lawyer and her law firm to give joint
notice of the lawyer’s impending departure to all clients for whom the lawyer has performed significant profes-
sional services while at the firm, or at least notice to the current clients.!4 Unfortunately, this is not always feasi-
ble when the departure is not amicable. In some instances, the lawyer’s mere notice to the firm might prompt her
immediate termination. When the departing lawyer reasonably anticipates that the firm will not cooperate on
providing such a joint notice, she herself must provide notice to those clients for whose active matters she cur-
rently is responsible or plays a principal role in the delivery of legal services, in the manner described above, and
preferably should confirm the conversations in writing so as to memorialize the details of the communication
and her compliance with Model Rules 7.3 and 7.1.15

Law Other Than the Model Rules Applies to the Departure

In addition to satisfying her ethical obligations, the departing lawyer also must recognize the require-
ments of other principles of law as she prepares to leave, especially if she notifies her current clients before
telling her firm she is leaving. For example, the departing lawyer may avoid charges of engaging in unfair com-
petition and appropriation of trade secrets if she does not use any client lists or other proprietary information in
advising clients of her new association, but uses instead only publicly available information and what she per-
sonally knows about the clients’ matters.!6

13. In this respect, we agree with D.C. Bar Legal Ethics Opinion 273 (1997), “Ethical Considerations of
Lawyers Moving From One Private Firm to Another.”

14. Cal. Bar Ethics Op. No. 1985-86, 1985 WL 57193 at * 2, supra, n.1, interprets the California Rule to re-
quire both the departing lawyer and the law firm to provide fair and adequate notice of the withdrawal to the client suffi-
cient to allow a client an opportunity to make an informed choice of counsel, and states that, where practical, the notice
should be made jointly. ABA Informal Opinion 1428 (1979) suggested that, under the Model Code, both the departing
lawyer and the law firm had an obligation to give the client “the choice as to whether or not the client wishes the firm to
continue handling the matter or whether the client wishes to choose another lawyer or legal services firm.” See also
Cleveland Bar Opinion 89-5 (under the Model Code, either the departing lawyer or the law firm must give due notice to
those clients of the former firm for whose active, open, and pending matters the lawyer is directly responsible).

15. The responsible members of the law firm must not take actions that frustrate the departing lawyer’s cur-
rent clients’ right to choose their counsel under Rule 1.16(a) and Comment [4] by denying access to the clients’ files or
otherwise. To do so may violate the responsible members’ ethical obligations under Rules 1.16(d) and 5.1.

16. See, e.g., Siegel v. Arter & Hadden, 85 Ohio St. 3d 171, 707 N.E.2d 853 (Oho. Sup. Ct. 1999) (unre-
solved fact issues precluded summary judgment on unfair competition and trade secret counts because of departing
lawyer’s use of client list with names, addresses, telephone numbers and matters and fee information, despite notice to
firm before notice to clients). See also Shein v. Myers, 394 Pa. Super. 549, 552, 576 A.2d 985, 986 (Pa. 1990), appeal
denied, 533 Pa. 600, 617 A.2d 1274 (Pa. 1991) (“break-away” lawyers tortiously interfered with contract between
their former firm and its clients by taking 400 client files, making scurrilous statements about the firm, and sending
misleading letters to firm clients). In a joint opinion, the Pennsylvania and Philadelphia Bars warned that notice to
clients before advising the firm of her intended departure “may be construed as an attempt to lure clients away in vio-
lation of the lawyer’s fiduciary duties to the firm, or as tortious interference with the firm’s relationships with its
clients.” Pa. Bar Ass’n Comm. on Legal Ethics and Prof. Resp. Joint Op. No. 99-100, 1999 WL 239079 * 2.
(Pa.Bar.Assn.Comm.Leg.Eth.Prof.Resp.1999). The Committee also noted that the “prudent approach™ is for the de-
parting lawyer not to notify her clients before advising the firm of her intention to leave to join another firm. /d.
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Charges of breach of fiduciary and other duties owed the former firm also might be avoided if the de-
parting lawyer and her new firm go no further than the permissible conduct noted in Graubard Mollen v.
Moskovitz!7 and avoid the conduct the court found actionable, such as secretly attempting to lure firm clients to
the new firm (even when the departing lawyer originated and had principal responsibility for the clients’ matters)
and lying to clients about their right to remain with the old firm and to partners about the lawyer’s plans to leave.
Although that case involved civil litigation, other courts have imposed discipline on lawyers for similar conduct
because it involved dishonesty, fraud, deceit, or misrepresentation in violation of Rule 8.4(c).18

Entitlement to Files, Documents, and Other Property Depends on The Model Rules and
Other Law

A lawyer moving to a new firm also may wish to take with her files and other documents such as re-
search memoranda, pleadings, and forms. To the extent that these documents were prepared by the lawyer and
are considered the lawyer’s property or are in the public domain, she may take copies with her. Otherwise, the
lawyer may have to obtain the firm’s consent to do so.

The Commiittee is of the opinion that, absent special circumstances, the lawyer does not violate any
Model Rule by taking with her copies of documents that she herself has created for general use in her practice.
However, as with the use of client lists, the question of whether a lawyer may take with her continuing legal edu-
cation materials, practice forms, or computer files she has created turns on principles of property law and trade
secret law. For example, the outcome might depend on who prepared the material and the measures employed
by the law firm to retain title or otherwise to protect it from external use or from taking by departing lawyers.

Client files and client property must be retained or transferred in accordance with the client’s direc-
tion.!9 A departing lawyer who is not continuing the representation may, nevertheless, retain copies of client doc-
uments relating to her representation of former clients, but must reasonably ensure that the confidential client in-
formation they contain is protected in accordance with Model Rules 1.6 and 1.9.

Conclusion

Both the lawyer who is terminating her association with a law firm to join another and the responsible
members of the firm who remain have ethical obligations to clients for whom the departing lawyer is providing
legal services. These ethical obligations include promptly giving notice of the lawyer’s impending departure to
those current clients on whose matters she actively is working.

17.86 N.Y.2d 112, 653 N.E.2d 1179 (1995). The Court stated that a departing lawyer’s efforts to locate alter-
native space and affiliations would not violate his fiduciary duties to his firm because those actions obviously require
confidentiality. Also, informing firm clients with whom the departing lawyer has a prior professional relationship
about his impending withdrawal and reminding them of their right to retain counsel of their choice is permissible. /d.
at 1183. A departing lawyer should, of course, consult all case law applicable in the practice jurisdiction.

18. See, e.g., In the Matter of Cupples, 979 S.W.2d 932, 935 (Mo. 1998); In re Cupples, 952 S.W.2d 226,
236-37 (Mo. 1997) (in separate disciplinary proceedings involving a lawyer in connection with his departure from two
different law firms, the court held that the lawyer’s conduct, which included secreting client files as he prepared to
withdraw from a firm, removing files without client consent, failing to inform client of change in nature of the repre-
sentation, and other actions constituted conduct involving dishonesty, fraud, deceit, or misrepresentation in violation
of Missouri’s counterpart to Model Rule 8.4(c)). See also In re Smith, 853 P.2d 449, 453 (Or. 1992) (Before leaving
law firm, lawyer met with new clients in his office, had them sign retainer agreements with him, and took files from
the office. In imposing a four (4) month suspension from practice of law, the Court stated that “although there is no ex-
plicit rule requiring lawyers to be candid and fair with their partners or employers, such an obligation is implicit in the
prohibition of DR 1-102(A)(3) against dishonesty, fraud, deceit, or misrepresentation.”).

19. See Model Rule 1.16(d), supra, n.8. Pending client instructions, client property must be held in accor-
dance with Model Rule 1.15.
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The lawyer does not violate any Model Rule in notifying the current clients of her impending departure
by in-person or live telephone contact before advising the firm of her intentions to resign, so long as the lawyer
also advises the client of the client’s right to choose counsel and does not disparage her law firm or engage in
conduct that involves dishonesty, fraud, deceit, or misrepresentation. After her departure, she also may send writ-
ten notice of her new affiliation to any firm clients regardless of whether she has a family or prior professional
relationship with them.

Before preparing to leave one firm for another, the departing lawyer should inform herself of applicable
law other than the Model Rules, including the law of fiduciaries, property and unfair competition. She also
should take care to act lawfully in taking or utilizing the firm’s information or other property.

This opinion is based on the Model Rules of Professional Conduct and, to the extent indicated, the predecessor
Model Code of Professional Responsibility of the American Bar Association. The laws, court rules, regulations,
codes of professional responsibility and opinions promulgated in the individual jurisdictions are controlling.

AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND PROFESSIONAL
RESPONSIBILITY, 541 North Fairbanks Court, 14th Floor, Chicago, Illinois 60611-3314 Telephone (312)988-
5300 CHAIR: Donald B. Hilliker, Chicago, IL; Loretta C. Argrett, Washington, DC; Jackson M. Bruce, Jr.,
Milwaukee, WI; William B. Dunn, Detroit, MI; James W. Durham; Mark 1. Harrison, AZ; Daniel W. Hildebrand,
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Eileen B. Libby, Associate Ethics Counsel.
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Appendix B
Form Letter Announcing Departure of a Lawyer from a Firm
Joint Announcement
[Date]
[Client Name]
[Client Address 1]
[Client Address 2]

Re: [Matter Reference]
Dear [Client Salutation],

Effective [Date], Susan Q. Lawyer will no longer be a member of Frip & Frap, LLP. Effective that date,
she will be a member of Lawyer & Doe, PC. While a member of [or employed at] Frip & Frap, Ms. Lawyer pro-
vided legal representation to you. In light of her departure, you may choose whether you want to have Ms. Lawyer
continue to represent you as a member of Lawyer and Doe, P.C.; have another lawyer from Frip & Frap continue to
represent you; or engage another lawyer of your choosing.

In order to facilitate a smooth transition, please advise Ms. Lawyer and Melville Frip of Frip & Frap in
writing at your earliest convenience of your choice of attorney. You may respond by noting your choice below, and

signing and faxing this letter to Ms. Lawyer and Mr. Frip at 303-XXX-XXXX.

If you have any questions, please call either of us at 303-XXX-XXXX. Thank you for your prompt at-
tention to this request.

Sincerely,

Susan Q. Lawyer Melville Frip
Frip & Frap, LLC

O T wish to be represented by Susan Q. Lawyer and authorize the transfer of all paper and electronic files to Ms.
Lawyer at her new firm, Lawyer & Doe, PC.

O I wish to be represented by Frip & Frap, LLC and would like to be contacted by Frip & Frap to discuss its con-
tinuing representation of me.

O T wish to be represented by and authorize the transfer of
all paper and electronic files to her/him at the firm of

[Client Name]
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